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Abstract

Abstract
This policy report proposes a fresh approach to managing large corporations’
behaviour. It suggests appointing community board members as directors of large
Australian companies. Such a policy could address some of the shortcomings of
existing mechanisms designed to ensure that businesses benefit society. It could also
provide a unique piece of reform for an incoming progressive Australian government.
This policy proposal has five sections. Section one contextualises the policy problem
facing Australia. Section two of the proposal outlines the need for corporate
governance reform. Section three evaluates the policy responses available and
identifies the shortcomings of alternative means of improving society. Section four
interrogates considerations for policy makers before implementation. Section five
concludes by reflecting on the potential this policy has in improving society.

Disclaimer
This is a policy proposal written for Per Capita’s Young Writers Prize, with guidance
provided by Dr Lea Campbell from The University of Melbourne. It reflects my views
only and does not necessarily reflect the views of The University of Melbourne, my
employers or Dr Campbell.
This piece is 2986 words, excluding its table of contents, reference list and headings.
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Introduction

1.0 Introduction
“It is not from the benevolence of the butcher,
the brewer, or the baker that we expect our dinner,
but from their regard to their own interest”
Adam Smith
The Wealth of Nations
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Introduction

Adam Smith’s view of self-interest’s ability to deliver social good has lingered in the
zeitgeist of mainstream economics. However, it has become clear that self-interest no
longer delivers the socially beneficial results expected by Smith. This policy proposal
challenges the faith placed in businesses’ regard for their self-interest.

1.1 Social context
Throughout the late 20th and early 21st centuries, increasing trust has been
placed in markets as a mechanism for delivering high quality social services. Private
companies have been labelled as the most efficient agent and have been trusted to
deliver goods and services demanded by the public (Vickers & Yarrow, 1997, 8). Neoclassical economists assured society that excessive profits would be eliminated by
competition, delivering quality and cheap products to consumers (Hazlitt, 1946, 50).
This simple and ostensibly persuasive perspective led to the outsourcing of public
services, privatisation of state-owned enterprises and adoption of light-handed
regulation (Crouch, 2016). However, complexities in consumption, labour and financial
markets have brought these simple conclusions into doubt (Kocherlakota, 2010, 7).
Differences in returns to labour and capital have both expanded and deepened
inequalities in the distribution of capital, exacerbating inequality in service provision
for the working and unemployed (Piketty, 2014). Markets were supposed to place
products in the hands of those who needed or desired them the most; instead,
inequalities have provided those goods and services to those with wealth. The system
needs radical reform.

1.2 Policy problem and proposed solution
The economic measures that policy makers have traditionally relied on are
struggling to make society fairer. On one hand, large businesses’ increasing size and
sophistication have enabled them to avoid tax and regulations: over one third of large
Australian companies paid no corporate tax in 2016-17 (Khadem, Gothe-Snape &
Ryan, 2018). On the other hand, attempts to enact new policies to make large
businesses pay their share have been stymied by the influence of large businesses
(Quinn & Shapiro, 1991). Given these failures, policy makers must generate creative,
original and wide-reaching mechanisms to achieve social equity.
This policy proposal suggests one such mechanism, proposing the
appointment of community representatives onto the boards of large, powerful
Australian private organisations.
Manning Clifford
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2.0 Understanding boards’ failures
“…the primary responsibility for misconduct in the financial
services industry lies with the entities concerned and those
who managed and controlled those entities: their boards…”
Kenneth Hayne
Royal Commission into Misconduct in the Banking,
Superannuation and Financial Services Industry

6 | GETTING ON BOARD MAY 2019

Per Capita Submission

Understanding boards’ failures

Boards are central to businesses and are responsible for some of businesses’
largest failings. For reforms to work effectively, they must be designed with an
understanding of the complex systems they attempt to influence (Althaus, Bridgman
& Davis, 2013, 71). This section explains how boards function and why they fail.

2.1 Role of boards
Boards are central to the operation of most large organisations, particularly
publicly listed companies. Boards are responsible for the governance, management
and strategic direction of their organisations (AICD, 2016, 1). Most decisions made by
large companies require the approval of their board. These decisions include, but are
not limited to:
a) Executives renumeration;
b) Changes in the scope of operation of the company;
c) Significant corporate restructures;
d) Company policies; &
e) Accuracy of financial reporting.
After being coined in the 1980s, Maximising Shareholder Value (MSV) has
dominated understandings of how boards (and, by extension, companies) should act
(Chang, 2014, 180; The Economist, 2016). According to MSV, boards should prioritise
increasing their company’s share price for shareholders and distribute as much profit
as possible to current shareholders. Generally, boards are appointed by shareholders
at companies’ general meetings. Shareholder’s centrality to how companies act is
seen as compensation for the risk they hold of the value of their equity decreasing.
Many of the failures of modern companies arise from this perspective (Jacobs &
Mazzucato, 2016, 19). MSV has empowered boards to ignore the impact that their
decisions have on other stakeholders and the communities at large. This is unfair.
Much like shareholders, individuals across society bear huge amounts of risk for
companies: employees bear the risk of being made redundant; local communities bear
the risk of environmental mismanagement. If the principle of risk holding is central to
how companies owe a moral duty, then they almost certainly owe a moral duty to large
subsections of society.
To change corporations’ behaviour and ensure that they operate fairly, policy
makers should target the core of their decision-making structures: their boards.
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2.2 Failures of boards
The decisions made by and oversight given by boards have often failed to meet
community expectations and to achieve social benefits. In some instances, the failures
of corporate governance have been blamed for the most flagrant corporate issues,
particularly when businesses become insolvent (Zandstra, 2002). In the well-known
case of Enron, short-term incentives for board members led to one of the corporate
world’s most spectacular collapses (Bourke, 2016, 128).
However, the principle and effects of maximising shareholder value have led
company directors to fail both their companies and society. Incentives to deliver high
returns from quarter-to-quarter and increasingly liquid capital markets have led board
members acting for short term goals, delivering higher dividends and launching
increasingly large share-repurchasing programs (Gonzalez & Andre, 2014). One
consequence has been downsizing, where companies have cut costs and reduced
their scope. This has resulted in employee layoffs, dwindling investment and lower
rates of business innovation (Bower & Paine, 2017). In Australia, the excesses of
corporate short-termism were highlighted in Kenneth Haynes’ Royal Commission into
Banking, Superannuation and Financial Services Industries (2019). The system needs
change.
Attempts to curb these excesses have failed. Corporate social responsibility has
alluded board members: while they have assured their concern for the principle,
stakeholder representation has been consistently ignored in favour of profit (Bader,
2014). Corporate boards are central to the (mis)functioning of businesses. Their
performance is deeply concerned with maximising shareholder value, and this has too
often eroded value for the rest of society (Mazzucato & Jacobs, 2016, 19). With
business attempts at remedying the issue failing, the government must intervene.
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3.0 Review of policy effectiveness
“We don’t pay taxes. Only the little people pay taxes”
Leona Helmsley
U.S. Billionaire
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Conventional policy levers are struggling to effectively deliver a fairer society. This
section evaluates some alterative models of corporate governance used across the
world and interrogates how these may help make Australian society fairer.

3.1 Regulating behaviour and redistributing profits
Historically, regulation and taxation have been the main mechanisms for
governments to ensure businesses contribute to society. In recent years, the efficacy
of these two levers has waned. On one level, large companies’ power enables them
to minimise the consequences of non-compliance and reduce their tax burden. For
multinational companies (or wealthy individuals), this has meant developing complex
institutional arrangements (or trusts) to distribute profits to jurisdictions (or individuals)
with lower tax rates (Zucman 2015, 2; Lannin, 2019).
Large companies have also been effective at lobbying against disadvantageous
changes in tax or regulation. Corporate lobbying power has influenced regulation to
benefit incumbent businesses (Lindsey & Teles, 2017). In Australia, the failure of the
Mineral Resources Rent Tax illustrates how businesses can prevent meritorious
policies from being implemented (Bell & Hindmoor, 2014). This unprecedented
corporate power poses an existential threat to egalitarian and progressive policy
programs.

3.2 Mandating board membership
Changing the membership of corporate boards is one lever that other nations use
to make societies more just. However, such strategies can be improved upon.
3.2.1 Employee representation on corporate boards
In jurisdictions outside of Australia, employees are represented on corporate
boards. Since 1976, Germany has used codetermination as a method for corporate
governance in firms with over 2000 employees (Block & Gerstner 2016, 22). Under
this system, workers and shareholders are both represented in a second-tier board,
named the supervisory board, which establishes the strategy and direction of the
company. Both workers and employees have 50% representation on the supervisory
board. This group then elects a managerial board, which is tasked with the day-to-day
operations of the company. One employee representative must sit on the management
board. An outline of this system is provided in figure 1.
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Managerial Board
At least one employee representative

Company operational directors

Board Meetings

Supervisory Board
Shareholder appointed board members hold a casting vote

Shareholder appointed
board members

Employee appointed
board members

Annual General Meetings

Annual Worker Elections

Body of shareholders

Body of employees

Figure 1: The German codetermination model of board representation.
Germany’s system has been relatively successful, with many businesses
incorporating employee concerns earlier in the strategy forming process (Gold, 2011).
Attempts for codetermination in Austria, Denmark, Finland, France, Hungary,
Luxembourg, the Netherlands, Norway, Poland, Slovakia, Slovenia, and Sweden have
been comparatively less effective than those in Germany, in part due to limited
representation of non-employee stakeholders (Garneo, 2018). Australia can learn
lessons from these jurisdictions’ efforts.
A few international efforts have been made to promote codetermination. In 1977
The Report of the Committee of Inquiry on Industrial Democracy (known as the Bullock
Report), recommended that the United Kingdom adopt codetermination. While
Theresa May proposed that steps be taken in the United Kingdom, there appears to
be a lack of political will. Senator Elizabeth Warren has recently tabled the
Accountable Capitalism Act, which proposes employees hold 40% of board positions
in corporations with over US$1 Billion of revenue (Warren, 2018). At the core of
Senator Warren’s proposal is a surprisingly contentious view that companies should
be accountable to more than just their shareholders.
Manning Clifford
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Efforts in Australia to promote employee representation on boards have been
largely ineffective. In 2004, Raymond Markey made the case for employee
representation on boards in an article for an international labour economics journal.
The article argued that Australian companies should do more to include nonshareholder perspectives in board decisions. In 2018, the Australian Council of Trade
Unions resolved at their Congress to call upon the Labor Party to pursue
codetermination. The Australian Financial Review reported that business leaders were
concerned with its compatibility with Board members’ existing fiduciary responsibilities
(Marin-Guzman, 2018). A model other than codetermination may better suit Australia.
3.2.2 State owned and partially state-owned enterprises
Governments have owned and, through boards, operated state-owned enterprises.
Frequently, this has involved some private sector representation. In Finland, Solidium
(a state-owned holdings company) aims to “strengthen and stabilise Finnish ownership
in companies of national importance” (Solidium, 2019, 2). In addition to engraining a
long-term perspective to the corporate boards of the companies they invest in,
Solidium seeks to ensure that the companies maintain their headquarters within
Finland (Solidium, 2019, 3).
Australia’s Future Fund currently owns a large stake in a variety of Australia’s
largest corporations and could be theoretically entrusted with influencing business
behaviour through taking a large stake in strategically important Australian companies.
However, the Future Fund is committed to maximising the fund’s returns (Costello,
2018, 4). Changing the mandate of the Future Fund is a possible option for an
incoming government, however, may be opposed by the Fund’s current chair.

3.3 The case for a new form of policy
International models which place employee representatives on boards are effective,
but they do not recognise the increasing influence of business across the whole of
society. However, policy makers should explore using board membership to confront
toxic corporate behaviour. This policy proposal begins that exploration.
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4.0 Policy principles, considerations
and strategy
“A policy idea means nothing if it cannot
be converted into practical application”
The Australian Policy Handbook

Manning Clifford

MAY 2019 GETTING ON BOARD | 13

Policy principles, considerations and strategy

The details of this policy are complex. This section outlines the intended outcomes
and raises choices that policy makers will have to make before implementation.

4.1 Policy principles
This policy seeks to make businesses once again serve society by having
community board members advocate for community interests. This is intended to
positively influence business behaviour, which could, for example, influence greater
long-term investment, increase wages, or reduce tax avoidance.
This policy is compatible with a view that profit incentives and capital attraction play
in supporting economic growth. However, it recognises that economic growth is only
valuable insofar as it improves the lives of all Australians (Glover, 2015). Lower returns
to shareholders simply bridge the growing gap between returns to labour and capital.
Community board members will make companies consider their actions’ externalities.

4.2 Policy considerations
New programs can have unintended consequences. This policy is no different. This
proposal identifies key levers for policy makers to utilise but does not propose where
such levers should be set, recognising the importance of community consultation and
expert advice in policy design. Figure 2 summarises some of these options.
Lever available

Smaller scope

Larger scope

Appointed by a government
body such as ACCC

Integrated with federal
parliamentary elections

ASX20 companies by market
capitalisation

All companies with more than
2000 employees

No voting rights

Board members are protected
from censure motions

One community board member
per company

Half of the board of directors

Appointment process

Companies impacted

Rights of board members

Number of board members

Figure 2: Options for policy makers to change the scale or scope of this policy.
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4.2.1 Responsibilities of community board members
Community board members’ responsibilities must be considered with great care.
Community board member could be given the remit of lobbying for a specific group’s
interests, such as consumers, employees, or minority groups. Another model could
task each community board member with a broader range of stakeholders for whom
to advocate. Irrespective of the model, the responsibilities of board members should
be clearly documented and linked to their incentives to ensure accountability.
A common critique made of government involvement is that individuals struggle to
make decisions when multiple stakeholders interests clash. This is the wrong
benchmark for success. Rather, community board members’ ability to serve the
community should be compared to self-interested shareholders. While not necessarily
perfect, this representation is one step towards improving companies’ behaviour.
Compared to legislation, it is also a more agile approach to influencing behaviour:
individuals can react and change to new information in ways legislation struggles to.
4.2.2 Appointment of community board members
Developing

an

effective

appointment

process

which

reflects

members’

responsibilities will be challenging. An arms-length appointment could task the ACCC
with nominating potential members. A more rigorous method might use community
wide elections to determine appointments. This would effectively avoid regulatory
capture, but perhaps be exposed to populist candidates.
The process needs to identify candidates from non-traditional backgrounds relative
to the current board membership demographics. Diversity of backgrounds of board
members has been shown to lead to more creative strategies with greater focus upon
their implementation effects (Bourke 2016, 95). High levels of diversity among boards
of directors’ lead to better consideration for customers’ concerns and can often support
stronger business performance (Hooper & Genoff, 2015, 225). This is one broader
economic benefit of this policy.
4.2.3 Number and rights of community board members
Community board members should have voting rights, in order to influence boards
decision-making processes. The quantum of those voting rights must be optimised by
government: if voting rights are too limited, the policy will be ineffective in improving
business conduct; it the voting rights are too expansive, impacted companies may
Manning Clifford
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struggle to operate. Under Germany’s codetermination, with workers having 50%
voting rights (with shareholders having a casting vote), worker representatives have
successfully proposed alternative business strategies (Gold, 2011, 52).
There is a risk that businesses could ignore or censure community board members.
Legislation could protect community board members’ speaking rights. Appointing
respected community leaders to boards may also empower other board members to
hear their concerns. With relatively modest voting rights, board members would be
able to swing split votes to ensure businesses pursue the more socially beneficial
outcomes. More voting rights would ensure that community concerns are central to
how businesses develop and execute their strategic plans. Even without voting rights,
community representatives could influence corporate strategies by providing constant
commentary of the concerns of workers, consumers and local communities.
4.2.4 Companies impacted by policy
Any implementation must decide which companies are included in the policy’s
scope. If too many companies are chosen, the program could have an adverse impact
upon smaller businesses which do not impact many Australian’s lives. If too few
companies are affected, the policy would have little success. The size and influence
of companies could be evaluated based on market capitalisation, total revenue or total
number of employees. The latter measure could better incorporate non-publicly listed
or international businesses into the program. Any design should consider that
businesses will attempt to exclude themselves from the criteria. Total revenue would
be effective at preventing this.

4.3 Communications strategy
This policy can effectively prevent corporate opposition to its implementation. Unlike
taxes and regulation, it is difficult for businesses to argue against representing of social
good in their companies. Links between tax increases and job losses can easily be
made; this policy can achieve social goals without such a risk. The language of
democratic representation in business is particularly inspiring and lacks the complexity
of many pieces of regulatory or tax legislation. As such, this policy may be able to be
implemented despite businesses’ significant influence over policy.
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5.0 Conclusion
“We make plans and pass legislation to help and direct the
economy of our country. But the job of getting the things
the people of the country want comes from the roots of
the Labor movement – the people who support it”
Ben Chifley
‘The Light on the Hill’ Speech
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Traditional policy levers are struggling to restore economic fairness to Australian
society. There is also little reason to suspect that large corporations will stop
perversely interfering with economic policies. Rather, businesses’ influence on policy
is likely to continue to grow. Trying repeatedly to implement more regulation or raising
taxes will continue to be faced by these barriers. A fresh approach which does not face
barriers of traditional policies is needed to break the cycle of corporate influence on
politics. This policy may be the different perspective which is needed to begin to break
the toxic cycle of business influence over policy.
Boards are central to whether companies prosper or fail. They are also key to
whether businesses’ behaviour benefits society. As such, they should be regulated to
reflect this. By meaningfully representing Australians on corporate boards,
businesses’ externalities may begin to be incorporated in how they make their
decisions. In one sense, this policy may improve business performance through more
diverse boards. But more importantly, it will help to ensure vulnerable stakeholders
are considered in corporate decision making. It also actively challenges the view that
businesses work best for society when pursuing profit.
Businesses will struggle to oppose or evade this policy. Where taxation and
regulation can be easily linked to job losses and company failure, this policy is linked
with positive social outcomes. Furthermore, criteria can be designed to prevent
businesses from evading this policy’s reach.
This policy proposes re-democratising the Australian economy by strengthening
community representation in corporate governance. It is by no means a perfect
solution to the issues of inequality and injustice within our current economic structures.
But modest gains are still worth pursuing, particularly when they are otherwise hard to
come by. Australians are hungry for change and Australia needs a government which
is serious about economic and institutional reform. An incoming progressive
government could launch a suite of reform programs. This policy could form one part
of that package of reform.
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